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a lake improvement district and a property owners' association.
Pelican Group questioned the authority of Cormorant Lakes
Watershed District ("Cormorant Lakes") to discharge water from
Cormorant Lakes into Pelican Lakes without a permit. Therefore,
Pelican Group sought a temporary restraining order, temporary
injunction, and writ of mandamus compelling the Minnesota
Department of Natural Resources ("DNR") to conduct permit
proceedings on a project involving water above the ordinary high
water level of Cormorant Lakes.
Cormorant Lakes do not have sufficient natural drainage outlets.
In the past, drainage was accomplished through a thirty-six inch
culvert that led from the Cormorant Lakes into Pelican Lakes. In
1997, the culvert was expanded to forty-eight inches. In May 1998,
Cormorant Lakes filed an application with DNR seeking approval of a
new outflow structure replacing the forty-eight inch culvert so that its
bottom level was at the ordinary high level of the Cormorant Lakes.
This new structure would increase the outflow from Cormorant Lakes
from 5.14 c.f.s. to 22 c.f.s. DNR determined no permits were required
for this project. Pelican Group challenged DNR's decision claiming
DNR had a duty to hold a contested permit hearing under Minnesota
law.
The question before the court was whether the Commissioner of
Natural Resources had a clear duty to hold permit proceedings.
Traditionally, DNR declined to make permit decisions regarding
deposits of surplus water such as flood waters or deposits of surplus
lake waters. As a matter of policy, DNR "focuses its protection efforts
on activities occurring below the ordinary high water levels of public
waters that meet the statutory definition of public water under
Minnesota law."
Under the premise that a reviewing court should give great weight
to an agency's interpretation, the Minnesota Court of Appeals held
that DNR was not under a duty to require a permit in this situation
and Pelican Group was not entitled to a writ of mandamus. The court
found Pelican Group lacked an entitlement to mandamus and,
therefore, declined to review whether the appellants were beneficially
interested parties or had a plain, speedy, and adequate remedy in the
form of an action for damages. The court also declined to explore
respondent's challenge that Pelican Group lacked standing.
Anna Litaker
Town of Fayal v. City of Eveleth, 587 N.W.2d 524 (Minn. App. 1999)
(holding that Fayal did not have express statutory authority to
condemn Eveleth's public property as private property, and Fayal did
not have implied authority to take Eveleth's public property under
consistent use doctrine).
The Town of Fayal ("Fayal") and the City of Eveleth ("Eveleth")
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entered into a contract providing Fayal residents with water. Under
the terms of the contract, Eveleth received water lines from Fayal in
exchange for Eveleth's promise to maintain the lines and provide fire
hydrants and water to Fayal residents. Since 1991, Fayal disputed
Eveleth's water rates, hydrant rental fees, and water service
maintenance.
In 1996, Fayal terminated all of Eveleth's water
contracts, stopped paying hydrant rental fees, and received water from
another city. In 1997, Fayal completed constructing water lines from
the City of Gilbert. Fayal constructed new lines and offered to buy
Eveleth's to prevent duplicating lines to Fayal's new lines linking it to
Gilbert. In November 1997, Fayal disconnected Eveleth's water supply
to Fayal customers and provided service using Gilbert water.
To acquire complete ownership of the water system in Fayal, Fayal
Township petitioned to condemn Eveleth's water lines, hydrants, and
appurtenant easements lying within Fayal's borders. Eveleth moved to
dismiss the petition but the district court concluded that Fayal had the
authority to condemn Eveleth's property under its power of eminent
domain. The court also concluded that Fayal had an implied right to
condemn Eveleth's property because Fayal's proposed use was not
substantially inconsistent with Eveleth's use of the property.
Additionally, the court held the taking was necessary for the public
purpose of providing a cost-efficient water supply system to Fayal
residents. Eveleth appealed.
The issues on appeal were: (1) whether Fayal had the statutory
authority to condemn Eveleth's water lines under either its express
grant to take private property, or under its general grant of eminent
domain authority; and (2) whether Fayal had the implied right to
condemn public property based on the consistent use doctrine.
The Minnesota Court of Appeals held that a government entity
may not, as a general rule, condemn public property unless such
authority is expressly or implicitly granted by statute. The court
reasoned that since supplying electricity was a public use, supplying
water was also a public use, especially since the legislature had
empowered municipalities to provide waterworks systems. The court
stated that as a general rule, public property, unlike private property,
could not be condemned, unless expressly or impliedly granted by
statute. Under Minnesota statute, Fayal's grant of eminent domain
contained no express authority to take public property. The court also
held that Fayal had no implied power to condemn. Therefore,
Eveleth's water lines and related property were not subject to
condemnation under either Fayal's express grant to take private
property, or under its general grant of eminent domain authority.
The court next addressed whether Fayal could condemn under the
consistent use doctrine. The court applied the general rule that
property already devoted to a public use cannot be condemned for an
identical use in another party's hands, unless the power to make such
a second appropriation is expressly granted, or arises from necessary
implication. The court found that Fayal did not have an implied right
based on consistent use. Fayal's proposed use was necessarily
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inconsistent with Eveleth's use. Fayal's proposed use was identical to
Eveleth's existing use, and condemnation would destroy Eveleth's
existing use.
The court held that the exception allowing
municipalities to take property if a greater public use and benefit
would result from purely public ownership or operation did not apply
in this case. The exception was not applicable because the only
difference is change in ownership, not increased benefit. Therefore,
the court held that Fayal had neither express nor implied authority to
condemn Eveleth's water lines.
Sommer Poole

MISSISSIPPI
Winters v. City of Columbus, 735 So. 2d 1104 (Miss. Ct. App. 1999)
(upholding City's condemnation of private property under the state
"quick take" statute for the purpose of a drainage project).
This case is an appeal from the decision of the Lowndes County
Special Court of Eminent Domain upholding the exercise of the City
of Columbus' ("City") power of eminent domain over private land
under the Mississippi "quick take" statute. The City, after being unable
to obtain the property rights necessary to construct a drainage project
designed to alleviate flooding and encourage development, initiated
condemnation proceedings against private landowners, the Winters.
After the trial court found that the City could legally take immediate
possession of the land for the purpose of the drainage project, the
Winters appealed on the grounds that: (1) the City did not establish
the project constituted a public necessity or public use; and (2) the
City did not prove that irreparable harm would result if it did not
receive immediate possession of the property.
Under the "quick take" statute, a city, in exercising its power of
condemnation, may take immediate possession of private property if it
can establish two factors. First, that the intended use of the property is
a public necessity or public use. Second, that following the normal
eminent domain procedures will result in irreparable harm and delay.
Absent clear abuse of discretion or fraud, a city's determination that a
project is necessary for the public welfare is a valid exercise of its
legislative power. Thus, the party challenging a city's condemnation
action bears the burden of showing that a proposed project is not a
public necessity.
On appeal, the Winters challenged the legal sufficiency of the
City's description of the affected property in its resolution. The
Winters also alleged that the City Council abused its discretion in
pursuing the project by succumbing to threats of legal action by
property owners if the City did not address flooding on their land.
However, the City's resolution clearly identified and described the

